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I.  Introduction

The issue of sexual and reproductive health and rights of adolescents is a relatively new concept originated in the context of Human Rights. This paper starts from the point of view that sexual rights of adolescents are a conditio sine qua non for their sexual health. These rights seek to balance the claim to protection against all – physical and mental – forms of sexual violence, abuse or exploitation against the freedom to live (according to their age) a healthy and satisfying sex life and to take free and responsible decisions concerning that life. The focus of this paper is primarily on this second aspect; it begs the question how this freedom is guaranteed trough the criminal laws in different European countries.
 This is examined starting from the following specific questions:

· from what age onward can adolescents legally be involved in sexual activities?;

· is there a different age limit in special circumstances (e.g. within the family, in authoritative relations), for certain sexual acts or certain sexual partners?;

· is it legal to ‘buy’ sex from adolescents or to ‘sell’ it to them?;

· is it legal to confront adolescents with pornography or with live sexual acts?;

· from what age onward is it legal for adolescents to participate in the production of pornography or to take part in sexual acts as a form of live entertainment?

II.  Participation in sexual activity in general

§1. General minimum age limits

With regard to minimum age limits in Europe different systems can be distinguished.


A minority of European criminal laws have no fixed minimum age limit. In some countries there is no legally laid down age of consent (e.g. in Azerbaijan and Ukraine); in others the criminal law refers to concepts like biological or sexual maturity (e.g. in Armenia and Lithuania). This approach is problematic because it is likely to reinforce the idea that the fact that a person offers no resistance to a sexual act constitutes consent. A young person might not know or realise what she or he is being involved in or might not be consenting but feel there is no other option than to comply. Furthermore, the concepts biological or sexual maturity hold in themselves the risk of too much emphasis on the biological development of the adolescent in question. The United Nations Committee on the Rights of the Child has also expressed its concern about the lack of a clearly defined minimum legal age for sexual consent.
 However, maybe these remarks have to be put somewhat in perspective. According to Graupner these countries only appear to have no minimum age limit at first sight: “the courts often look to the explicitly established limits for the other kinds of contact” or they elaborate irrefutable presumptions of sexual immaturity under a certain age.


Almost two-thirds of the criminal laws establish only one minimum age limit, regardless of the nature of the sexual acts in question and of the age difference between the sexual partners.


Some criminal laws have different age limits according to the nature of the sexual acts involved. In Latvia for example the minimum age limit for penile-vaginal penetration is sixteen year, for other sexual acts it is fourteen year. In Belgium it is the other way round, but fourteen year is the minimum age limit for all 'sexual' penetrations.
 In Ireland and Turkey the minimum age limit for penile-vaginal and penile-anal penetration is respectively seventeen and eighteen year (for the penetrated person) and fifteen year for other sexual acts.


In some European criminal laws a minimum age limit is combined with a maximum age difference between the sexual partners. In Italy the minimum age limit is thirteen year when the older partner is not more than sixteen. In all other cases, the age limit is fourteen year.


Finally, there are all kind of combinations of these different systems. For example in Armenia the minimum age limit is sixteen year or not having attained sexual maturity. In Liechtenstein a combination is made of limits on the age difference between partners and a specific age limit for certain sexual acts: the minimum age limit for a penile-vaginal penetration is fourteen year; for other sexual acts the age difference between the partners cannot be more than two years.

The minimum age limits in Europe range from thirteen year (e.g. in Spain, Austria and Italy) to seventeen year (e.g. in Cyprus and Northern Ireland).
 The average minimum age limit of the European criminal laws with one age limit is 14,89 year.
 Of these criminal laws, there is one with thirteen year as limit, thirteen with fourteen year as limit, eight with fifteen year, eight with sixteen year and one with seventeen year as minimum age limit.

Some European criminal laws applied until recently different age limits for female and male adolescents. In most of these cases the age limit for female adolescents was lower than that for their male counterparts. According to Graupner on June 24th, 2000 in Europe only Cyprus, Estonia and Romania had a difference in the minimum age limits for female and male adolescents.
 Since then these minimum ages of consent were equalised. The Romanian Government did this by issuing an emergency ordinance on June 21st, 2001.
 On July 11th, 2002 the age of consent in Cyprus was equalised to seventeen year for female and male adolescents.
 On September 1st, 2002 the new Estonian Criminal Code entered into force and introduced a minimum age limit for both girls and boys of fourteen year.

§2. Minimum age limits with regard to sexual activity involving certain specified partners

A. Sexual acts between persons of the same sex

In a not so distant past consensual sexual acts between persons of the same sex were incriminated in a substantial number of European countries (e.g. Azerbaijan, Austria, Cyprus, Denmark, Germany, Portugal and the United Kingdom). In some criminal laws only sexual acts between men were criminalized; in others also sexual acts between women were illegal. In countries with a low age of criminal liability not only adults but also adolescents could thus be prosecuted for having sexual contact with a person of the same sex.


In 1981 the Parliamentary Assembly of the Council of Europe recommended the Committee of Ministers to "urge those Member States where homosexual acts between consenting adults are liable to criminal prosecution, to abolish those laws and practices.”
 That same year the European Court of Human Rights ruled that the incrimination of sexual acts between consenting adults of the same sex in private violated their right to privacy.
 In 2000 the Parliamentary Assembly of the Council of Europe again called upon its Member States to revoke all legislative provisions rendering homosexual acts between consenting adults liable to criminal prosecution.


Anno 2002 Armenia seems to be the only member state of the Council of Europe that has not yet complied with this appeal and still incriminates sexual acts between consenting male adults.

Specifically with regard to adolescents, most European criminal laws had at one time or another different ages of consent for same-sex and opposite-sex sexual acts.


In 1981 the Parliamentary Assembly of the Council of Europe recommended the Committee of Ministers to "urge Member States to apply the same minimum age of consent for homosexual and heterosexual acts”.
 In 2000 the Parliamentary Assembly repeated this call upon the Member States.


In the case of Sutherland v. the United Kingdom the applicant alleged that such a difference in the age of consent – in casu a higher minimum age for male same-sex sexual acts – was in violation of the right to privacy and the right to equal treatment.
 The European Commission of Human Rights declared this application admissible.
 When the difference in the age of consent in the United Kingdom was repelled by the Sexual Offences (Amendment) Act 2000, the European Court of Human Rights struck the case off its list.
 In two recent cases against Austria the applicants also alleged that a higher minimum age for sexual contacts between persons of the same sex was discriminatory and violated the right to respect for the private life. On November 22nd, 2001 the European Court of Human Rights decided that both cases were admissible.


Nowadays most European criminal laws have an equal minimum age limit for opposite-sex and same-sex sexual activity. However, in some countries the relevant legislative provisions were only recently changed to that effect. The new Croatian Criminal Code, which entered into force on January 1st, 1998, equalised this minimum age of consent for opposite-sex and same-sex sexual activity.
 Lithuania changed its relevant legislation in 2000, but it is unclear when this new legislation enters into force. On January 8th, 2001 the Sexual Offences (Amendment) Act 2000 entered into force in the United Kingdom, equalising the minimum age of consent. The Romanian Government issued an emergency ordinance on June 21st, 2001 to repeal the discriminatory age of consent.
 On July 11th, 2002 the age of consent in Cyprus was equalised to seventeen year. This was done by lowering the age of consent for opposite-sex sexual acts from eighteen to seventeen and raising the age of consent for same-sex sexual acts from sixteen to seventeen.
 In June 2002 Austria's Constitutional Court declared the higher minimum age of consent for sexual acts between males (art. 209 of the Austrian CC) unconstitutional. On July 10th, 2002 art. 209 CC was repelled by the Austrian Parliament.
 Since August 13th, 2002 it is no longer in force. On September 1st, 2002 the new Estonian Criminal Code entered into force and equalized the minimum age limit for opposite-sex and same-sex sexual activity.
 On September 3rd, 2002 the Hungarian Constitutional Court ruled that the discriminatory age of consent violates the Hungarian Constitution.
 In the same month the Bulgarian Parliament was due to debate the repeal of the discriminatory age of consent.


European criminal laws that still have a different system with regard to opposite-sex and same-sex sexual activity are Bulgaria, Ireland, Liechtenstein, Moldova and Portugal.


In 2000 and 2001 the European Parliament, which must approve applications for membership to the European Union, adopted resolutions stating that it would not give its consent to the accession of a country that violated the rights of lesbians and gay men.
 It has also stated repeatedly that it considers a difference in the minimum age of consent for opposite-sex and same-sex sexual activity discriminatory.

B. Partners with a specific relation with the adolescent

Three categories of relationships are distinguished. The first two categories are, on the one hand, certain family relations and, on the other, positions of authority or trust in relation to the minor. In these cases proof of the sexual act and the specific relation between the victim and the perpetrator is sufficient to establish the existence of the criminal offence. No proof of misuse or abuse of the relationship is requiered. The third category of relationships consists of certain professions or functions one holds with regard to an adolescent. In these cases the sexual act itself does not suffice to establish proof of the criminal offence and the misuse or abuse of the profession or function in question needs to be proven. Often relationships of these three categories are also taken into account as aggravating circumstances with regard to other sexual crimes.

In quite some European criminal laws sexual activity between certain related persons constitutes a criminal offence as such. This system most often applies to sexual acts either with a consanguine relative in descending or ascending line or with a sibling.
 In Estonia it only applies to a parent, a persons with the rights of a parent or a grandparent who engages in sexual intercourse with a descendant.
 In some of these criminal laws the adolescent is regarded as an offender. In England and Wales female adolescents of sixteen or over and male adolescents who are more than ten years old and physically capable of sexual intercourse are criminally liable for incestuous sexual intercourse.
 But in other criminal laws the criminal prosecution of a minor is explicitly excluded in this context. This is for example the case with respect to sibling incest in Norway.


In other European criminal laws sexual activity between persons belonging to one family only constitutes a criminal offence when one of the persons involved is below a certain age. Or put in another way: in these systems sexual acts between certain members of one family are not incriminated when all persons involved are of age. This is for example the case in Belgium, France and the Netherlands.
 The criminal laws of these three countries were influenced by the Napoleon penal code dating from 1810 in which incest was no longer regarded as a criminal matter. In all three countries sexual activity between a person under the age of eighteen and her or his ancestors in the first degree constitutes a criminal offence. Legal, biological and adoptive parentage are taken into account. In Belgium and France this system also applies to further consanguine relatives in a direct ascending line (grandparents, great-grandparents, etc.). In Belgium and the Netherlands this system is expanded to other family relations or relationships that are similar to such relations. In Belgium also siblings of a minor, persons with the same position in the family as a sibling (e.g. children of the new partner of a parent) and persons living with the minor and having authority over her or him must refrain from sexual activity with the minor.
 In the Netherlands this system also applies to step-children, adolescents in foster care and wards under the age of eighteen.
 In these criminal laws the adolescent is principally considered as a victim in this matter, not as a perpetrator.


Denmark and Norway combine both this system and the aforementioned: incest is a criminal offence regardless of the age of the persons involved; sexual activity with an adopted child, step-child or foster child is a criminal offence when that person is under the age of eighteen.

In quite some European criminal laws the fact that one has authority over a minor or is in a position of trust in relation to a minor is regarded as rendering sexual activity with that minor a criminal offence. However, this ground for incrimination is characterized differently in the various criminal laws. In France one simply refers to the fact the perpetrator has authority over the minor.
 According to the Dutch Criminal Code persons involved in the care, training or supervision of a minor should refrain from sexual activity with that minor.
 The same applies with regard to under age employees or subordinates of a person. In Denmark the Criminal Code refers to the fact that a minor has been entrusted to a person for instruction or education.
 The Norwegian Criminal Code refers to the fact that a minor is under a persons' care or subject to her of his authority or supervision.


In other criminal laws the relation of authority or trust over a minor is as such not regarded as sufficient ground to incriminate sexual behaviour with that minor. For example in Belgium it is not enough that a person has authority over a minor; it is also required that the perpetrator is – occasionally or regularly – living with the minor.
 According to the British Sexual Offences (Amendment) Act 2000 a person of eighteen or over who looks after a younger person and is in a position of trust in relation to that younger person should refrain from sexual activity with that person only when the latter is a resident of certain institutions.

The third category of relationships refers to certain professions or functions one holds with regard to the adolescent. An example of this is the French Criminal Code which refers to the abuse of authority that the perpetrator has because of her or his function(s).
 In Greece the abuse of a relationship of dependence is only taken into account with regard to same sex sexual acts and only when the relationship of dependence itself is created by employment.

These different systems allow for a more gradual development as a sexual being. They recognise that the decision to participate in a sexual act with a person is different according to the kind of relationship you have with that person.

III.  Remunerated sexual activity

There are four important international documents in this context: art. 34 of the United Nations' Convention on the Rights of the Child, art. 1-3 Optional Protocol on the sale of children, child prostitution and child pornography, the Council of Europe Recommendation n° R(91) 11 of the committee of ministers to Member States concerning sexual exploitation, pornography and prostitution of, and trafficking in, children and young adults and the Council of Europe Recommendation Rec(2001) 16 of the Committee of Ministers to Member States on the protection of children against sexual exploitation.


The Convention on the Rights of the Child stipulates in art. 34 that States Parties should protect the child from all forms of sexual exploitation and sexual abuse. For that purpose States Parties should take all appropriate measures to prevent both the inducement or coercion of a child to engage in any unlawful sexual activity and the exploitative use of children in prostitution or other unlawful sexual practices. For the purpose of the Convention 'a child' means every human being below the age of eighteen years unless under the law applicable to the child, majority is attained earlier. This Convention is ratified by all Member States of the Council of Europe.


The Optional Protocol on the sale of children, child prostitution and child pornography stipulates in its first article that States Parties shall prohibit the sale of children and child prostitution.
 For the purpose of this Protocol 'child prostitution' means the use of a child in sexual activities for remuneration or any other form of consideration.
 With regard to this issue, each State Party must as a minimum ensure that offering, obtaining, procuring or providing a child for child prostitution is fully covered by its criminal or penal law.
 On 4 November 2002 the following Member States of the Council of Europe had ratified this Optional Protocol: Andorra, Austria, Azerbaijan, Belgium, Bosnia & Herzegovina, Bulgaria, Croatia, Cyprus, Denmark, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Latvia, Liechtenstein, Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, San Marino, Slovakia, Slovenia, Spain, Sweden, Switzerland, the Former Yugoslav Republic of Macedonia, Turkey, Ukraine and the United Kingdom.


On 9 September 1991 Recommendation n° R(91) 11 of the Committee of Ministers to Member States of the Council of Europe concerning sexual exploitation, pornography and prostitution of, and trafficking in, children and young adults was adopted. Member States are recommended to intensify their efforts to identify and sanction those who foster or encourage the prostitution of children or young adults, or who profit from it, on the one hand, and of the customers of child prostitution, on the other.


A decade later, on 31 October 2001, Recommendation Rec(2001) 16 of the Committee of Ministers to Member States of the Council of Europe on the protection of children against sexual exploitation was adopted. This recommendation aims to eliminate child pornography, child prostitution and trafficking in children. A 'child' is defined as any person under the age of eighteen. For the purpose of this Recommendation 'sexual exploitation’ is a comprehensive term which includes child prostitution and sexual slavery as well as trafficking in children for these purposes. The notion 'child prostitution' refers not only to offering, obtaining, providing and procuring a child for sexual activities for remuneration or any other kind of consideration, but also to using a child for such a purpose. Member States are recommended to ensure that these activities are fully covered by their criminal law, whether they are committed on an individual or organised basis and on or outside their territory.

§3. Is it legal to ‘buy’ sex from adolescents?

In most European criminal laws facilitating or deriving benefit from the prostitution of an adolescent is a criminal offence, but the issue dealt with here is whether there is a special age limit to perform sexual acts for a remuneration.
 With regard to this issue two questions can be distinguished: firstly, whether the 'buyer' of adolescent sexual acts is criminally liable and secondly, whether the adolescent 'seller' of sexual acts is criminally liable.


If the 'buying' of sex is an offence in itself regardless of the age of the seller, the buyer of adolescent sexual acts will be committing an offence. Sweden is to my knowledge the only European country that has incriminated the buying of sex as such.
 When the buying of sex is not as such considered a criminal offence, it may still be one when the 'seller' is under a certain age. In Austria, Belgium, Finland, France and the Netherlands this age is set at eighteen year.
 In Italy this minimum age is sixteen.
 The remuneration taken into account can take on different forms ('a material or financial benefit'
, 'money or goods'
), but often only a general referral to 'a remuneration' is made.
 In some criminal laws not only an actual remuneration constitutes the offence, but also an offer or a promise of such a remuneration is regarded sufficient ground for incrimination ('handing over, offering or promising a material or financial benefit'
, 'promising or giving a remuneration'
, 'soliciting, accepting or obtaining in exchange for a remuneration or a promise of remuneration sexual acts from a minor'
, 'by gifts or promises of money or goods'
).


Turning to the second question – whether the adolescent 'seller' of sexual acts is criminally liable – it has to be noted that a few European countries criminalize the 'selling' of sex. According to article 328 of the Romanian Criminal Code it is a criminal offence for a person to provide for her or his means of existence or a principal part thereof by having sexual intercourse with different people. In Iceland any person who practises prostitution for a living commits an offence.
 In Greece only male same sex prostitution is an offence for the prostitute.
 In these cases it then depends on the age of criminal liability whether or not the adolescent 'seller' of sex is committing an offence.

§4. Is it legal to ‘sell’ sex to adolescents?

The question whether ‘selling’ sex to a minor could be harmful for an under age 'buyer' is never raised nor is the related question whether there should be a special age limit to acquire sexual acts for a remuneration. If the answer to these questions would be affirmative two theoretical systems are conceivable: by 'buying' sex the under age ‘buyer’ commits an act that is criminalized and/or the ‘seller’ commits an offence by ‘selling’ to an under age 'buyer'.


The first case could be at hand in Sweden where the buying of sex is illegal as such. It depends on the general system with regard to the criminal liability of minors whether an under age 'buyer' of sex will be considered criminally liable in such a case.


The second hypothesis – the ‘seller’ commits an offence by ‘selling’ to an under age buyer (but not when 'selling' sex to a person of age) – is, to my knowledge, nowhere in Europe at hand as such, but in some European criminal laws other incriminations might be applicable to such a case.

IV.  Participation in pornography or in live sexual ‘entertainment’

The four international documents that were mentioned in the context of child prostitution also play an important role with regard to the involvement of adolescents in the production of pornography or life sex shows.


As mentioned above the Convention on the Rights of the Child stipulates that States Parties should protect the child from all forms of sexual exploitation and sexual abuse. With regard to the participation in the production of pornography or live sex shows this Convention urges States Parties to take all appropriate measures to prevent the inducement or coercion of a child to engage in any unlawful sexual activity and the exploitative use of children in pornographic performances and materials.


The Optional Protocol on the sale of children, child prostitution and child pornography also stipulates that States Parties shall prohibit the sale of child pornography.
 For the purpose of this Protocol 'child pornography' means any representation, by whatever means, of a child engaged in real or simulated explicit sexual activities or any representation of the sexual parts of a child for primarily sexual purposes.
 Each State Party must as a minimum ensure that producing, distributing, disseminating, importing, exporting, offering, selling or possessing for primarily sexual purposes child pornography is fully covered by its criminal law.


In Recommendation n° R(91) 11 of the Committee of Ministers to Member States of the Council of Europe concerning sexual exploitation, pornography and prostitution of, and trafficking in, children and young adults Member States are recommended to provide for appropriate sanctions taking into account the gravity of the offence committed by those involved in the production and distribution of any pornographic material involving children and to examine the advisability of introducing penal sanctions for mere possession of pornographic material involving children.


One of the aims of the Recommendation Rec(2001) 16 of the Committee of Ministers to Member States of the Council of Europe on the protection of children against sexual exploitation is to eliminate child pornography. The term 'sexual exploitation’ includes child pornography and trafficking in children for that purpose. 'Child pornography' includes material that visually depicts a child engaged in sexually explicit conduct, a person appearing to be a child engaged in sexually explicit conduct or realistic images representing a child engaged in sexually explicit conduct. Member States are recommended to ensure that producing child pornography for the purpose of its distribution, offering, making available, distributing or transmitting child pornography, procuring child pornography for oneself or for another and possessing child pornography are fully covered by their criminal law when committed intentionally and without right, whether these offences are committed on an individual or organised basis and on or outside their territory.

§5. Participation in the production of pornography

Although the Convention on the Rights of the Child and the Council of Europe Recommendation Rec(2001) 16 define a 'child' as any person under the age of eighteen, not all European criminal laws actually set the age limit for the participation in the production of pornography at that age.
 They set it lower: at seventeen (e.g. Ireland), sixteen (e.g. England, Wales and Northern Ireland), fifteen (e.g. Poland) or fourteen (e.g. Austria).


Often not only the actual participation of an adolescent under a certain age is taken into account but also the suggested participation of such an adolescent (e.g. a virtual or digital image with a child pornographic content).
 In Belgium also sexually explicit material in which adolescents under a certain age are depicted even when it is clear no adolescent was abused for the production of the material (e.g. drawings with a child pornographic content) is considered as child pornography.


Estonia sets the age limit for actual participation in the production of a pornographic picture, film or other work at eighteen years, but at fourteen for a suggested participation in the production of pictures, writings or other works or reproductions of works with a person in an erotic or pornographic situation.

§6. Participation in live sexual acts as ‘entertainment’

As mentioned above the Convention on the Rights of the Child urges States Parties to take all appropriate measures to prevent the exploitative use of children in pornographic performances. When a person under eighteen performs or participates in live sexual acts as a form of sexual ‘entertainment’ for a remuneration this might be considered as child prostitution in the way this term is defined in the Optional Protocol on the sale of children, child prostitution and child pornography and Recommendation Rec(2001) 16 of the Committee of Ministers to Member States on the protection of children against sexual exploitation.


Participation of an adolescent in live sexual acts as ‘entertainment’ or sex shows will mostly be considered as a form of 'lechery', ‘debauchery’ or 'corruption' of that adolescent. Inciting a minor to sexual acts with a third party constitutes a criminal offence in most European criminal laws. But is there a criminal liability when no third party is involved and the adolescent in question is above the minimum age of consent for involvement of minors in sexual activity in general? In Belgium obtaining the debauchery of a minor by handing over, offering or promising a material or financial benefit is a criminal offence, as is attending the debauchery or prostitution of a minor.
 In Estonia the use of a person of less than eighteen years of age as a model or actor in the manufacture of a pornographic or erotic 'work' is a criminal offence.
 In France organising reunions or gatherings where a minor assists to or participates in sexual exhibitions or relations is a criminal offence for a person of age.

V.  Confrontation with sexual activity

Adolescents are protected from confrontations with sexual activity or representations thereof in quite some European criminal laws. However, the group of protected adolescents varies considerably in terms of their age.


With regard to confrontations with representations of sexual activity – whether it is legal to confront adolescents with pornography – for example, this age is set at fourteen in Estonia, at fifteen in Poland, at sixteen in Austria and the Netherlands and at eighteen years of age in Belgium and Iceland.


Confrontations with 'live' sexual acts can be regulated in general, i.e. regardless of the age of the person who is confronted with the behaviour, or in particular with regard to adolescents under a certain age. In Belgium, France and the Netherlands no specific regulation exists with regard to the confrontation of adolescents with sexual acts, but when they are committed in public and adolescents are confronted with them, the general regulation with regard to public indecency will be applicable.
 In Estonia and Italy there are specific criminal provision with regard to confronting certain adolescents with sexual activity: a person who engages in sexual intercourse (Estonia) or sexual acts (Italy) in the presence of an adolescent of less than fourteen years of age commits an offence.

VI.  Concluding remarks

The most obvious conclusion of this presentation is that the freedom for adolescents to be involved in sexual activity is shaped differently in different European criminal laws. There is no such thing as 'one' European age of consent. Not only because the minimum age for involvement in any sort of sexual activity differs considerably across Europe, but also because, varying according to the sexual partner and/or the sexual activity involved, different ages of consent are applicable, also within one criminal law. However, as this presentation shows, the variety is not that large that it makes a comparison impossible or irrelevant. The models developed here proof to be useful to analyse and compare the different relevant incriminations. With these models a more comprehensive study of this subject should be carried out. This resulting overview of the differences and similarities in this matter can then become the outset of an analysis of what the different legislators aim to realise with these different incriminations. Or in other words: the outset of a research project to establish why these differences or similarities exist.
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� Respectively art. 207b (3) of the Austrian CC, art. 380 §4 5° of the Belgian CC, art. 20:8 of the Finnish CC (cf. Helmut Graupner, l.c., p. 435), art. 225-12-1 of the French CC and art. 248a and 248b of the Dutch CC.


� Art. 600bis of the Italian CC; cf. Helmut Graupner, l.c., p. 435.


� Art. 380 §4 5° of the Belgian CC.


� Art. 248a and 248b of the Dutch CC.


� E.g. Austria (art. 207b (3) of the Austrian CC), Finland (art. 20:8 of the Finnish CC; cf. Helmut Graupner, l.c., p. 435) and France (art. 225-12-1 of the French CC).


� Art. 380 §4 5° of the Belgian CC.


� Art. 20:8 of the Finnish CC (cf. Helmut Graupner, l.c., p. 435).


� Art. 225-12-1 of the French CC.


� Art. 248a of the Dutch CC.


� Art. 206 of the Icelandic CC.


� Art. 347 of the Greek CC.


� E.g. in Belgium art. 379 CC might be applicable (cf. the interpretation of this article in Cass. 8 September 1992, Arresten van het Hof van Cassatie 1991-92, 1082 and Pasicrisie belge 1992, I, 1005); in France art. 227-22 CC might be applicable.


� This Protocol entered into force on 18 January 2002.


� Art. 2 (c) Optional Protocol on the sale of children, child prostitution and child pornography.


� Art. 3 1 (c) Optional Protocol on the sale of children, child prostitution and child pornography.


� Recommendation n° R(91) 11 of the Committee of Ministers to Member States concerning sexual exploitation, pornography and prostitution of, and trafficking in, children and young adults, I B 1 and 2.


� European countries that set this age at eighteen are, for example, Belgium (art. 383bis CC), Estonia (art. 177 CC), France (art. 227-23) and the Netherlands (art. 240b).


� Cf. respectively the Irish Child Trafficking and Pornography Act 1998, art. 240b of the Dutch CC, s. 7 of the British Protection of Children Act 1978 as amended by s. 84 of the Criminal Justice and Public Order Act 1994, art. 200 §2 and art. 202 § 3 of the Polish CC and art. 207a of the Austrian CC.


� Cf. e.g. art. 207a of the Austrian CC, art. 383bis of the Belgian CC, art. 227-23 of the French CC (an image or representation of a minor with a pornographic nature, even if the image is of a person with the physique of a minor, unless it can be proven that the person in question was eighteen or more at the time of the production), sect. 2 of the Irish Child Trafficking and Pornography Act 1998, art. 240b of the Dutch CC (a person under the age of eighteen is involved or seems to be involved), ss. 1 and 7 of the British Protection of Children Act 1978 as amended by s. 84 of the Criminal Justice and Public Order Act 1994 (an image, whether generated by computer graphics or otherwise, which appears to be a photograph).


� Respectively art. 177 and 178 of the Estonian CC.


� Respectively art. 380 §4 5° and art. 380 §5 of the Belgian CC.


� Art. 177 of the Estonian CC.


� Art. 227-22 of the French CC.


� Respectively art. 179 of the Estonian CC, art. 202 §2 of the Polish CC, art. 1 §2 of the Austrian Pornography Act (Pornographiegesetz), art. 240a of the Dutch CC, art. 387 of the Belgian CC and art. 210 of the Icelandic CC.


� Art. 385 of the Belgian CC, art. 222-32 of the French CC and art. 239 of the Dutch CC.


� Respectively art. 179 of the Estonian CC and art. 609quinquies of the Italian CC.
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